PETLA APALAYAK
| BLA 96- 160 Deci ded July 28, 1998

Appeal froma decision of the Alaska Sate fice, Bureau of Land
Managenent, finding a Native allotnent application to have termnated as
a natter of law

Afirned.

1. A aska: Native Alotnents--A aska National |nterest
Lands Gonservation Act: Native Al otnents

A decision finding a Native all otnent application
termnated by operation of |aw pursuant to 43 CF. R

§ 2561.1(f) for failure to file proof of use and
occupancy wWthin 6 years after filing the application
is properly affirned when the applicant's use and
occupancy began 2 nonths before the application was
filed and no evi dence of use and occupancy was fil ed
wthin 6 years. A though notice and an opportunity for
a hearing are generally required before a Native
allotnent applicationis rejected on the ground of the
sufficiency of the evidence, no hearing is required
when no evi dence of 5 years of use and occupancy was
tendered in support of the application and, hence, it
is deficient as a matter of |aw

APPEARANCES.  Mary Anne Kenworthy, Esq., A aska Legal Services Corporation,
Anchorage, A aska, for Appellant; Regina L. Seater, Esq., Gfice of the
Regional Solicitor, Anchorage, A aska, for the Bureau of Land Managenent .

(PN ON BY ADM N STRATI VE JUDEE GRANT

This appeal has been brought froma Decenber 13, 1995, Decision of
the Alaska Sate dfice, Bureau of Land Managenent (BLM, finding the
Native allotnent application of Petla Apal ayak to have termnated as a
natter of law The basis for the holding was Applicant's failure to file
evi dence of use and occupancy of the lands applied for wthin 6 years of
filing the application as required by regulation. 43 CF. R § 2561. 1(f).

The Native allotnent application in this case was filed on Gctober 24,
1961, pursuant to the Alaska Native Allotnent Act of May 17, 1906 (Native
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Alotnent Act), as anended, 43 US C 88 270-1 through 270-3 (1970),

repeal ed ef fective Decenber 18, 1971, by section 18(a) of the A aska
Native Qains Settlenent Act (ANCSA), 43 US C § 1617(a) (1994),

subj ect to pending applications. The application asserted use and
occupancy since August 6, 1961. Applicant was advi sed by BLMof the
requirenent to file proof of use and occupancy wthin 6 years fromthe date
of filing the application, i.e., by Gctober 23, 1967. Wen the Applicant
failed to file evidence of use and occupancy within 6 years, the case file
was closed by BBM As the file was closed wthout further notice to
Applicant, the case was subsequently reviewed again by BLMciting this
Board's decision in Mchael G oko, 116 | BLA 145 (1990).

Lpon further review BLMfound that the land wthin the all ot nent
appl i cation had been conveyed to the Bristol Bay Native Corporation on
May 7, 1979, by interi mconveyance pursuant to ANCSA Because the | ands
were no longer in Federal ownership after the 1979 conveyance, BLM hel d
that the Native allotnent could not be statutorily approved pursuant
to section 905 of the Al aska National Interest Lands Gonservation Act
(ANLG), 43 USC 8 1634 (1994), which generally provided that Native
allotnent applications pending "on or before" Decenber 18, 1971,
descri bi ng | ands whi ch were unreserved on Decenber 13, 1968, are subj ect
either to statutory approval or adjudication under the terns of the Native
Alotnent Act. Wth respect to adjudication under the Native Al ot nent
Act, BLMheld that proof of use and occupancy "nust" be filed wthin 6
years of filing the application under the applicable regulation at 43
CFR 8 2561.1(f). Snce the Applicant failed to submt evidence of use
and occupancy wthin this tine frane, BLMissued the Deci si on under appeal
hol ding that "the applicationis legally defective and nust be term nated
as a natter of law"

In the Satenent of Reasons (SOR for appeal, Appell ant contends
that termnation of the application wthout an evidentiary hearing is a
violation of his due process rights, citing Pence v. K eppe, 529 F. 2d 135
(9th dr. 1976). Appellant asserts that section 905 of AN LCA requires
adj udi cation pursuant to the Native Allotnent Act of applications pendi ng
on or before Decenber 18, 1971, which were erroneously rejected wthout a
hearing. Further, Appellant contends that disposition of this case is
controlled by the Board s decision in Mchael G oko, supra.

Qounsel for BLMhas filed a Mtion to Dsmss and Answer. It is
pointed out by BLMthat title to the | and has been conveyed out of
Federal ownership, noting that in section 1410 of AN LCA (ongress provi ded
that interi mconveyances to Native corporations shall have the effect of
patents. 43 US C 8 1621(j)(1) (1994). Thus, BLMcontends that it no
longer has jurisdiction to adjudicate title to the land, although it nay
properly conduct an inquiry into the necessity of bringing suit to seek
cancel lation of the patent, citing Bay Mew Inc., 126 |1 BLA 281 (1993).
Qounsel argues that BLMhad no jurisdiction to adjudicate title to the land
at the tine of the Decision under appeal, and that the Decision is not a
final decision adjudicating title which nay be appeal ed to the Board. In
addition, BLMasserts that no hearing is required when it appears fromthe
face of the application that the applicant is not qualified.
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Inareply brief, Appellant contends that his due process rights were
vi ol at ed because he was never notified that his application was cl osed and
gi ven an opportunity to appeal prior to the Decision on appeal. Further,
Appel lant asserts that BLMhas the obligation to determne the validity of
his application and shoul d hold an Aguilar hearing. 1/ Appellant opposes
the Mtion to Dsniss, arguing that the Bay M ew case is distingui shabl e.

As a threshold matter, we address the Mtion to Dsmss filed by BLM
W find this case distinguishable fromBay Miew This Board has held, as
recogni zed by BLM that section 905 of ANLCA did not serve to
legislatively approve Native allotnents of |ands such as those invol ved in
the present case whi ch had been conveyed out of Federal ownership 2/ at the
tine of enactnent of AN LCA (Decenber 2, 1980) in light of the najor
constitutional inplications of a taking of property wthout due process of
lawto which a contrary holding would give rise. See, e.g., Heirs of
Doreen Itta, 97 IBLA 261, 265 (1987). Further, since legal title to the
[ and had been conveyed, BLMhas no further jurisdiction to adjudicate title
tothe tract. Bay Mew Inc., 126 IBLAat 287. Accordingly, we found in
Bay Mewthat to the extent BLMnade a prelimnary determnation to accept
arevised allotnent description, an appeal by a Native corporation hol di ng
title to the land was properly di smssed as prenature since BLMI acked
jurisdiction to adjudicate title to the land. As to the case before us,
however, the BLMfinding that Appellant's allotnent application termnated
as a matter of lawwas a final decision adversely affecting the Appel | ant
whi ch was properly subject to appeal. 43 CF.R § 4.410. Hence, the
Mbtion to Osmss the appeal is denied.

The Secretary of the Interior has a special fiduciary
responsibility to Native Anericans, in this case, Native A askans (i.e.,
Indians, Aeuts, and Eskinos), especially in natters related to the
protection of I ndi an property rights. See Aguilar v. Lhited States, 474 F.
Supp. at 846. Thus, in the context of this case, it was appropriate for
BLMto reviewthe appllcatlon to nake a prelimnary determnation whet her
the applicant had a claimto an allotnent for the lands at the tine of
conveyance whi ch woul d warrant initiation of action to recover the land for
the benefit of the applicant. Bay Mew Inc., 126 IBLA at 287; see Heirs
of Doreen Itta, 97 IBLA at 265.

1/ The reference is to the stipul ated procedures negotiated by the parties
to Aguilar v. Lhited Sates, 474 F. Supp. 840 (D A aska 1979).

2/ The land at 1ssue here, as noted above, was the subject of an interim

conveyance to a Native cor por ation in 1979. The legal significance of the
term”interi mconveyance" is set forth in the regul atory definition:

"I nteri mconveyance as used in these regul ati ons neans the conveyance
granting to the recipient legal title to unsurveyed | ands, and cont ai ni ng
all the reservations for easenents, rights-of-way, or other interests in
| and, provided by the act or inposed on the | and by applicable | aw subject
only to confirmation of the boundary descriptions after approval of the
survey of the conveyed | and. "

43 CF.R § 2650.0-5(h). See also 43 US C § 1621(j) (1994).
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[1] The Board has not found the notice and hearing requirenent
appl i cabl e, however, in those cases in which "taking the factual avernents
of the application as true, the applicationis insufficient onits face,
as a natter of law and thus affords no relief under the Al aska Native
Alotnent Act." Eg., Franklin Slas, 117 IBLA 358, 364 (1991), aff'd
Slas v. Babbitt, 96 F.3d 355 (9th dr. 1996); Agness Miyo Mbore, 91 IBLA
343 (1986); Donald Peters, 26 IBLA 235, 241 n.1, 83 1.D 308, 311 n. 1
This principle was applied by the Board to a case involving the regul ation
at 33 CFR 8 2561.1(f) in Heirs of Edward Peter, 122 | BLA 109 (1992),
followed, Jacqueline Dlts, 145 IBLA 109 (1998). 3/ Uhder that regul ation,
the failure to file evidence of 5 years of use and occupancy wthin 6 years
of filing the application caused the application to termnate. 43 CF.R
§ 2561.1(f). Indeed, the | anguage of the regul ation provides that, in
the absence of submission of proof wthin 6 years, the application "w ||
termnate.” As noted in the Peter decision, this regul atory | anguage
was promul gat ed subsequent to the anendnent of the Native Al ot nent
Act torequire "proof satisfactory to the Secretary of the Interior of
substantial |y continuous use and occupancy of the land for a period of
five years." 122 IBLA at 114.

In the Peter case, the Native allotnent application at issue was filed

in February 1962 al |l egi ng conmencenent of use and occupancy in June 1961.
Wien the applicant failed to provide evidence of 5 years of use and
occupancy wthin 6 years of filing the allotnent application despite notice
fromBLMof the necessity of submitting evidence, BLMnotified the
applicant that the allotnent application had termnated pursuant to the
regulation currently codified at 43 CF.R § 2561. 1(f). After noting that
the | anguage of the regulation provided inits own terns that an
application wll termnate if the allotnent applicant does not provide
evidence wthin 6 years, the Board hel d that no hearing was requi red under
Pence when no evi dence of 5 years of use and occupancy was submitted wthin
6 years of filing the application. Regjecting the assertion that a hearing
was required to reviewthe evidence as to whether the applicant established
qual i fyi ng use and occupancy, the Peter decision held the "declaration of
termnation did not constitute an inplicit factual assessnent of Peter's
original application or of any other proof of use and occupancy, but was a
| egal concl usion derived fromthe absence of any such proof in the record.”
122 IBLA at 115. Ve find this precedent to be controlling in the context
of the present appeal where the application was filed Gctober 24, 1961,

i ndi cati ng use and occupancy commenced August 6, 1961, but no evi dence of

5 years of use and occupancy was filed wth BLMw thin 6 years of filing
the appl i cation.

3/ Inour Olts opinion we specifically addressed the challenge to the
propriety of the Peter decision in light of the prior Board deci sions

in GQoko and Andrew Bal luta, 122 1BLA 30 (1992). W& found that a Native
allotnent application was properly rejected wthout a hearing for failure
to provide any evidence of the statutorily required use and occupancy. Qur
decisions in Goko and Balluta were expressly overruled to the extent they
are construed to require a different result. Jacqueline Olts, 145 IBLA
at 116.

145 I BLA 120

WAW Ver si on



| BLA 96- 160

Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the Decision
appeal ed fromis affirned.

C Randall Gant, Jr.
Admini strative Judge

| concur:

RW Milen
Admini strative Judge
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